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THE PAYMENT OF LABOR REPRESENTATIVES IN 
THE BRITISH HOUSE OF COMMONS 

THE gravity of the crisis produced by the action of the 
House of Lords with regard to the budget tends natur- 
ally to concentrate public attention in England upon 
the questions therein involved. Yet, absorbing as is the general 
interest in the issue of Commons versus Peers, even that con- 
tention has not obscured the importance of a recent judicial 
decision, which resembles the larger issue both in affecting the 
immediate development of party politics and in being concerned 
with the general theory of representative government. To the 
practical politician the judgment of the supreme court of appeal 
in the matter of trade-union levies for the support of Labor 
members of Parliament counts as a damaging blow to the activ- 
ities of the Labor party ; to the student of constitutional prob- 
lems it is significant as a contribution to the discussion of the 
wider question of the true nature of parliamentary institutions. 

It was in 1874 that a beginning was made of labor represen- 
tation in the House of Commons by the election of Thomas 
Burt, a Tyneside miner, for the borough of Morpeth. In 1880 
he was joined by Henry Broadhurst, who had worked as a jour- 
neyman mason in the construction of the Parliament house in 
which he was now chosen to sit. The general election of 1885 
gave seats to Joseph Arch, the leader of the agricultural labor- 
ers ; to the late W. R. Cremer, a compositor, well known as an 
organizer of peace movements ; to George Howell, a bricklayer 
and the writer of an authoritative history of English trade 
unions ; and to at least four miners. All these were elected as 
Liberals ; for the labor leaders were not yet attempting to form 
a political party of their own. 

The year 1900 was a landmark in the history of labor rep- 
resentation. In that year a working-class socialist organization 
called the Independent Labor party or the I. L. P. (founded 
in 1893) combined with a middle-class socialist organization 
called the Fabian Society (founded in 1884) to secure the co- 
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operation of the trade unions and trade councils in establishing 
a Labor Representation Committee, commonly known as the 
L. R. C. The object of this committee was to send to Parlia- 
ment a group of men pledged to act as a distinct Labor party, 
with their own " whips " and their own policy separate from 
those of the traditional political parties of the United Kingdom. 
At the time of the establishment of the L. R. C. its members 
were not pledged to socialism, although the socialist section of 
the body was its driving force. Since 1906 the L. R. C. has 
adopted the name of the Labor party, a title which must be 
carefully distinguished from that of the Independent Labor 
party, which, as already stated, is one of its component sections. 

The success of the L. R. C. in arousing the trade unions to 
the importance of securing direct labor representation in the 
House of Commons was greatly promoted by the legal decision 
given against these unions in the Taff Vale judgment of 1903. 
The ruling that a trade union was a corporate body and, as 
such, suable in law and liable in damages for illegal acts com- 
mitted by its officials, convinced the members of these unions 
of the necessity of making themselves a power in Parliament 
in order to secure remedial legislation. 1 The effect of this 
propaganda was seen at the general election of 1906, when, in- 
stead of only nine Labor members being returned as in 1900, 
there was a Labor total of fifty-four. Of these, twenty-nine 
were directly connected with the L. R. C, eleven with the vari- 
ous miners' associations, and fourteen with other labor organi- 
zations. Two successes at by-elections brought the total of 
Labor members up to fifty-six by the time the 1906 Parliament 
was dissolved. 

The advocates of this policy have been confronted from the 
first by one difficulty from which an agitation for labor repre- 
sentation in the Congress of the United States would be exempt. 
Members of the British Parliament receive no payment for their 
services. How, then, was a Labor member to be supported 
while attending to his parliamentary duties? The pioneers, 
such as Mr. Burt, were maintained out of the funds of their own 

•This was ultimately obtained by the passing of the Trade Disputes Act of 1906. 
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unions, in most cases being appointed officials of those unions 
and thus becoming entitled to a salary. When the L. R. C. was 
started, with the election of Labor members as its one object, it 
adopted the plan of a levy upon affiliated societies. By this 
means it was enabled to pay $1000 a year for the maintenance 
of each member of Parliament who owned allegiance to it. 

It is in connection with the enforcement of this levy upon one 
of the constituent trade unions that the present trouble has 
arisen. One of the strongest and most influential unions in the 
country is the Amalgamated Society of Railway Servants. It 
was this society that was the defendant in the Taff Vale case. 
It had also become widely known through the conspicuous ability 
of one of its officials, Mr. Richard Bell, who became member of 
Parliament for Derby in 1900 and soon gained the ear of the 
House as a spokesman of labor interests. This was before the 
L. R. C. came into existence; and Mr. Bell's expenses were 
paid out of the reserve funds of his own union. In course of 
time the Railway Servants' society, like every other trade union 
in the country, had to consider whether or not it would join the 
L. R. C. In 1903, at its annual meeting, it decided in favor of 
such affiliation. From that time, consequently, its members 
were required to subscribe to the general parliamentary repre- 
sentation fund. This made no immediate difference to the 
standing of Mr. Bell, who remained a parliamentary represent- 
ative of the Railway Servants and not of the larger body. 
Three years later, however, a step was taken which directly af- 
fected his position. At its annual meeting in 1906 the Railway 
Servants' society passed a resolution requiring that all members 
of Parliament whom it supported should subscribe to the con- 
stitution of the L. R. C. (or the Labor party, as it had then 
become) and obey its " whips." The two other railwaymen's 
representatives in Parliament agreed, but Mr. Bell refused to 
comply, mainly because of his disapproval of the socialistic ten- 
dencies of the Labor party. He was allowed until the end of 
the existing Parliament to reconsider his course, but it was made 
clear that, in the event of his still persisting in his refusal, he 
would no longer receive any support from the society. 

The Amalgamated Society of Railway Servants, however, was 
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not permitted to take this course without vigorous opposition 
from an influential minority of its members. Strong objection 
was taken to the affiliation of the society to the L. R. C. in 
1903, and the disaffection was brought to a head by the attempt 
made three years later to coerce Mr. Bell. Among the dis- 
sentients was Mr. W. V. Osborne, now a foreman porter at 
Clapton station on the Great Eastern Railway, and secretary for 
some years of the Walthamstow branch of the society. Finding 
that his protests within the society were unavailing, he sought 
( 1 ) a judicial declaration that the rules to which he objected 
were irregularly passed and ultra vires, and (2) an injunction 
restraining the treasurer of the society from any further appli- 
cation of its funds for the purposes of the Labor party. The 
case was tried by Mr. Justice Neville in the court of chancery, 
and was decided against Mr. Osborne. 

Mr. Osborne thereupon carried the case to the court of 
appeal. On November 29, 1908, that court, consisting of the 
master of the rolls (Sir Herbert Cozens-Hardy), Lord Justice 
Moulton and Lord Justice Farwell, was unanimous in reversing 
the decision of Judge Neville. The question of the regularity 
or irregularity of the passing of the rules may be dismissed here 
as a technical matter of no general interest. The significant 
point was the pronouncement of the court upon the general 
question of the imposition of levies upon members of trade 
unions for the support of parliamentary representatives. The 
master of the rolls, in giving judgment that the contested rules 
were ultra vires, pointed out that the securing of parliamentary 
representation was not one of the objects which it was attempted 
to secure by the formation of trade unions as legally denned. 
He could not agree that a trade union, registered under and 
claiming the benefit of the acts of 1 87 1 and 1 876, could, in ad- 
dition to the objects plainly indicated in the statutory definition 
of trade unions and in the other sections of the act, also add 
any other object not otherwise illegal. He was strengthened in 
this opinion by consideration of the Trade Disputes Act of 
1906 — the act which was carried to make good the defects in 
the existing law which had come to light through the Taff Vale 
judgment. It seemed to him extravagant to suppose that the 
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immunities and exemptions conferred by that act could have 
been intended to apply to any business which a trade union 
might add to strictly trade-union purposes. For example, if a 
trade union could run a parliamentary candidate, then in the 
course of an election it might libel the opposing candidate in 
the grossest way and yet claim freedom from any legal liability 
through the statutory immunities enjoyed by trade unions under 
the Trade Disputes Act. Another member of the appeal court, 
Lord Justice Farwell, emphasized this point by suggesting that, 
if the contention of the Railway Servants' society were admitted, 
it would be possible for the proprietors of the Times or any 
other newspaper to register themselves as a trade union and 
libel all and sundry without redress. 

A question of even wider bearing was dealt with by Lord 
Justice Moulton in expressing his agreement with the mas- 
ter of the rolls. He took the position that the clause in the 
society's rules, making parliamentary maintenance dependent 
on subscription to the Labor party's constitution and obedience 
to its " whips," was void as being contrary to public policy. 
He thus gave incidentally a judicial decision of the question, so 
often debated, whether a member of Parliament is a represen- 
tative or a delegate. A member of Parliament, this judge said, 
" has accepted a trust toward the public ; and any contract, 
whether for valuable consideration or otherwise, which binds 
him to exercise that trust in any other way than as on each oc- 
casion he conscientiously feels to be best in the public interest, 
is illegal and void." Accordingly, if A contracts with B that 
he will pay the election expenses of B and support him while 
in Parliament, provided that B will engage to vote as A directs, 
such an agreement must be void, although A's motives may be 
perfectly pure and his intention may be to use his power for 
the public good. Nor would it make any difference if before 
or at the election the candidate avowed his intention to be thus 
contractually fettered, for the majority who elected him could 
not waive the rights of the minority in this respect. 

Lord Justice Farwell based his concurrence with his brethren 
mainly on the policy of the British electoral laws in the matter 
of securing freedom of election, which, he argued, would be at 
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an end if the majority of a trade union could compel a reluctant 
minority to support by their contributions a party of which 
they disapproved. He put this hypothetical case : A workman 
might be forced by his trade union, on the threat of expulsion, 
to give financial support to one party; a union of masters 
might compel the same workman, under penalty of dismissal, to 
contribute to a second party ; and the workman himself might 
wish to support a third party. Under such conditions freedom 
of election would be reduced to a farce. It would involve the 
practical disfranchisement of certain constituencies by setting up 
as their representatives paid delegates bound by contract to 
those who paid them. Money subscribed for such a purpose 
could not be regarded as subscribed for a lawful object ; though 
he could see no reason why a constituency itself should not 
subscribe toward the expenses of its member, provided it did 
not attempt to buy his vote. 

The immediate result of this decision was the granting of the 
injunction for which Mr. Osborne applied. An appeal was at 
once taken to the House of Lords as the final court. To avoid 
misunderstanding, it may be as well to remind the reader that 
the House of Lords, when sitting as an appeal court, does not 
consist of the 620 miscellaneous peers, spiritual and temporal, 
who normally constitute the upper house, but of the lord chan- 
cellor of the day, four distinguished judges specially appointed 
to that house as lords of appeal in ordinary, and such other 
peers as may have held high judicial office. The hearing of an 
appeal, except for the presentation of a case by counsel, is in 
form an ordinary sitting of the house, one of the members of 
the court " moving " that the appeal before them be allowed or 
dismissed, and the majority carrying the point. In view of the 
controversy as to the distinction between the legal and consti- 
tutional powers of the House of Lords in legislation, it is of 
interest to note that the restriction of membership of the house 
to law lords when dealing with appeal cases is based only upon 
convention, any lay peer having technically the right to take 
part. It is impossible, too, to point to any statute which ex- 
cludes the House of Commons from sharing in these judicial 
functions of the High Court of Parliament. 
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The case was heard on July 22, 1909, and following days, but 
through various hindrances judgment was not pronounced until 
December 2 1 . The lord chancellor himself was absent. It is 
understood that he had been consulted professionally upon the 
question involved while he was practising at the bar, and that 
this prevented him from adjudicating upon the case. The peers 
who constituted the court were Lords Halsbury (ex-lord chan- 
cellor), Macnaghten, James of Hereford, Atkinson and Shaw. 
The appeal was unanimously dismissed, though the reasons 
given for this decision were not identical. 

Three of the judges — Lords Halsbury, Macnaghten and 
Atkinson — took practically the same position which the master 
of the rolls had taken. They laid stress upon the purposes 
stated in the acts which legalize trade unions, and would not 
admit that the powers of these bodies could be utilized for 
" ancillary " purposes. Lord Macnaghten said that it was a 

broad general principle that companies incorporated by statute for 
special purposes, and societies, whether incorporated or not, which 
owed their constitution and their status to an act of Parliament, having 
their objects and powers denned and limited thereby, could not apply 
their funds to any purpose foreign to the purposes for which they were 
established or embark in any undertaking in which they were not 
intended by Parliament to be concerned. 

This principle, he continued, was not confined to companies 
established by act of Parliament, but was extended to any soci- 
ety or association formed for purposes recognized and defined 
by an act of Parliament, for this involved the placing of such 
a society under some statutory immunity or privilege. Holding 
the view that for this reason the Railway Servants' levy was 
ultra vires, these three judges thought it unnecessary to express 
an opinion on the further question whether it was void as being 
against public policy. It has been noted in some of the press 
comments that the principle affirmed by them seems to be prac- 
tically that which determined the judgment of the same court a 
few years ago on the question of the Free Church of Scotland, 
and that it involves a refusal to realize that a body politic can 
have any power of growth or development. 



324 POLITICAL SCIENCE QUARTERLY [Vol. XXV 

Lord Shaw, however, confessed himself unable to accept this 
solution. On this phase of the subject he was undecided. He 
recalled the fact that, long before the statutes of 1871 and 1876 
were in force, trade unions were things in being and their gen- 
eral features were familiar to the public mind. He was not 
clear that payment of members of Parliament, by societies 
whose objects embraced the regulation of hours and conditions 
of labor and the relations of employers and workmen, was a 
matter so foreign and subversive as to render it inadmissible. 
He therefore found himself compelled to consider the question 
in its other aspect and to examine the conditions under which 
the levy for the support of members of Parliament was to be 
paid. He called attention to the fact that the political course 
these members were to take was decided by the larger body, 
the Labor party, in whose annual conference the representa- 
tives of the Railway Servants' society were only one of the 
constituent sections. Thus the case was not simply that of 
contributions for the payment of members of Parliament to 
be selected and supported by the society itself. While the 
duty of support was laid upon this society, the member's elec- 
tion was to be secured and his policy was to be determined by 
a federation of societies in which the opinions of this society 
might be merged or submerged. Still, no separate point had 
been taken of this subject, and he decided the case apart 
from it. He went on to say that a member who accepted a 
seat in the House of Commons under such conditions had put 
himself under a contract to place his vote and action in subjec- 
tion to the Labor party, as against what he might judge to be 
the real interests of the constituency which elected him, or 
against what he might regard as the true line of service to the 
whole realm. Such subjection was not compatible with the 
spirit of the parliamentary constitution or with the independ- 
ence and freedom which had hitherto been held to lie at the 
basis of representative government in the United Kingdom. 
These considerations, his lordship continued, applied not to 
labor organizations only, but to any other organizations or 
trusts, or even individual men, who used capital funds to secure 
the subjection of members of Parliament to their demands. It 
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needed little imagination to figure the peril in which parlia- 
mentary government would stand if, either by the purchase of 
single votes or by subsidies for regular support, the public well- 
being were liable to be betrayed at the command and for the 
advantage of particular individuals or classes. In this connec- 
tion Lord Shaw quoted Coke's dictum, that " though one be 
chosen for one particular county or borough, yet when he is 
returned and sits in Parliament he serveth for the whole realm." 
The protections thrown about freedom were largely in the 
shape of securing the safety of electors against the constraint 
or interruption of the franchises they enjoyed ; but what would 
be the use of protecting them if the members they elected were 
subject to a controlling power? The fact that men of honor 
had felt themselves free to accept obligations similar to those 
contained in the constitution of the Labor party and that these 
obligations had not actually proved restraints upon their inde- 
pendence could not be accepted as an argument for legalizing 
such obligations or for imperiling the broad constitutional 
guaranties of freedom. Lord Shaw therefore summed up by 
declaring that, in his opinion, the levy was fundamentally illegal, 
as being a violation of that sound public policy which was 
essential to the working of representative government. The 
pledge was both an unconstitutional and unwarrantable con- 
straint on the member of Parliament himself and an unwarrant- 
able interference with the rights of the constituencies of the 
United Kingdom. 

Yet a third position was taken by the remaining member of 
the court, Lord James of Hereford. As to the legitimacy of 
devoting a part of trade-union funds to political purposes he 
did not pronounce in the negative, like the three judges pre- 
viously mentioned, nor did he hesitate to speak definitely, like 
Lord Shaw. He plainly agreed with the contention of the 
Railway Servants' society on this point. But he was neverthe- 
less compelled to decide against that society, because of his 
objection to the wording of the rule whereby " all candidates 
shall sign and accept the conditions of the Labor party and be 
subject to their whip." This rule, covering as it did any sort 
of political question, would apply to matters where the interests 
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of labor were not concerned — a vote of confidence in the min- 
istry, for example, or for or against the budget. For this 
reason he could not admit that such a policy had the sanction 
of law. For this reason he did not think it necessary to enter 
into the wider aspect of the question discussed in the first court 
of appeal by Lord Justice Moulton and in the final court by 
Lord Shaw. 

It obviously follows from this judgment of the final court 
that henceforward the treasurer of any trade union who con- 
tinues to pay the customary subscription to the funds of the 
Labor party will be committing an illegal act. This means 
practically the sweeping-away of the whole financial resources 
of the Labor party, as distinct from the resources of the various 
trade unions and other organizations which are constituent ele- 
ments of this larger body. 

Certain means have been suggested for overcoming or evad- 
ing the difficulty. (i) The Labor members of Parliament 
might be made officials either of the Labor party or of the 
trade unions to which they themselves belong, and the financial 
support they received might figure technically as the salaries 
attached to their offices. (2) The Labor party might appeal 
to the loyalty of workingmen throughout the country, asking 
them to contribute to its funds by voluntary subscriptions in- 
stead of by a compulsory levy. Neither of these methods can 
be regarded as a satisfactory or permanent solution of the prob- 
lem, especially as, though they might dispose of the objection 
arising from Lord Halsbury's view of the functions of trade 
unions, neither of them touches the question of the member's 
pledge to the Labor party, which would still, in the opinion of 
Lord Shaw and Lord James, make his contract with the Labor 
party illegal and void, by whatever means the funds for his sup- 
port might be raised. (3) As the blow inflicted upon the trade 
unions by the Taff Vale decision resulted in their gaining the 
advantages of the Trade Disputes Act, so it is predicted by 
some that this temporary set-back will bring about the passing 
of new legislation in accordance with the desire of the majority 
of trade-union members. 

But what form can such legislation take ? Proposals to vali- 
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date the application to political propaganda of the funds of 
corporate bodies are scarcely likely to be carried at this time 
of day. They would open the door to such scandals as were 
exposed, for instance, in the investigation of the New York 
insurance companies a few years ago. Various commercial 
interests already exercise a stronger political influence than is 
healthy, and public opinion would not tolerate a legislative 
approval and extension of this practice. Even then, there 
would remain the problem of reconciling the cast-iron pledge 
of the Labor member of Parliament with representative prin- 
ciples. It is incredible that any measure could ever be carried 
which attempted to legalize such a pledge. Yet we may be 
sure that the rank and file of the labor people will not be con- 
tent to pay the piper unless they are permitted to call the tune. 
Probably, after all, the new legislation that will restore to 
labor the political opportunities it has now apparently lost will 
be of a different character from anything that is suggested 
with a view to overcoming the present difficulty only. The 
net result of the whole affair will probably be a great stimulus 
to the movement for the payment of members of the House of 
Commons out of the public funds and the defraying of at least 
the official election expenses from the same source. In that 
event a constituency where there is a preponderant working- 
class element will be able to elect a workingman as its repre- 
sentative without bringing the trade unions into the matter at 
all. As his support will come from national and not from local 
sources, he will be under no pledge for the regulation of his 
parliamentary course save such as he may voluntarily offer, 
and that will be given to his constituency and not to any out- 
side body. On several occasions the House of Commons has 
expressed its approval of this reform, the last being on May 12, 
1909, when a resolution to this effect was carried by 242 votes 
to 92. In the general reconstruction of the British system of 
government that is bound to result, sooner or later, from the 
recent action of the House of Lords, the embodiment of this 
resolution in a statute may be confidently expected. 

Herbert W. Horwill. 

London, England. 



